Chapter 6

BUSINESSES AND TRADES*
Art. I. Art. II. Art. III. Art. IV. Art. V. Art. VI. Art. VII.

In General, §§ 6-101-6-199
Taxicabs, §§ 6-201-6-299
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ARTICLE I. IN GENERAL

Secs. 6-101-6-199. Reserved.

ARTICLE II. TAXICABS

DIVISION 1. GENERALLY
Sec. 6-201. Taxicab defined.

Taxicab, when used in this article, shall be defined as any motor vehicle seating nine (9) or fewer passengers, operated upon any street or highway on call or on demand, accepting or soliciting passengers indiscriminately for hire between such points along streets or highways as may be directed by the passenger or passengers so being transported, and shall not include motor vehicles or motor vehicle carriers regulated by the state utility commission.
(Code 1976, § 10.17) 

Cross reference-Definitions and rules of construction generally, 
§ 1-102.
*Cross references-Administration, Ch. 2; town to appoint a tax collector, § 2-407; hours of businesses selling malt beverages or wine regulated, § 3-102; buildings and building regulations, Ch. 5; community antenna television systems, Ch. 8; transportation of garbage and refuse by private citizens, § 11-112; businesses to be kept in sanitary condition, § 12-103; display of goods on sidewalks restricted, § 19-302; franchises, App. D.

State law references-Authority to regulate and license businesses, trades, etc., G.S. § 160A-194; authority to levy privilege license taxes, GS § 160A-211.

Cross reference-Traffic and motor vehicles, Ch. 20.

State law reference-Regulation of taxis by town, G.S. § 160A-304.

Secs. 6-202-6-215. Reserved.

DIVISION 2. CERTIFICATE OF CONVENIENCE AND NECESSITY

Sec. 6-216. Unlawful to operate without certificate.

It shall be unlawful for any person to operate a taxicab upon and over the streets of the town without first having applied for and secured from the council a certificate of convenience and necessity as set forth in this division.

(Code 1976, § 10.18)

Sec. 6-217. Application required.

Every person desiring to operate a taxicab upon and over the streets of the town shall file on forms supplied by the town clerk an application for certificate of convenience and necessity.

(Code 1976, § 10.19)

Sec. 6-218. Council issues certificates.

The town council shall have power and it will be its duty to order certain certificates issued or refuse to issue certain certificates or to issue certificates for partial exercise of the rights granted only such certificate such terms and conditions as in its judgment the public convenience and necessity may require.

(Code 1976, § 10.20)

Sec. 6-219. Duration of certificate.

A certificate shall constitute a franchise from the town for the operation of taxicabs within the town subject to the provisions of this article for one (1) year, unless a shorter period of time is specified in the certificate. Applications for renewal shall be filed annually and hearing conducted as provided in this division.

(Code 1976, § 10.21)

Sec. 6-220. Determination of convenience and necessity.

(a) In determining whether the public convenience and necessity require the franchising of such taxicab, the council shall, among other things, take into consideration the following factors:

(1) Whether or not the public convenience and necessity require such proposed or additional taxicab service within the town;

(2) The financial responsibility of the applicant and the likelihood of the proposed service being permanent, responsible and satisfactory;

(3) The number and condition of equipment;

(4) The schedule of proposed rates, if required by the council to be charged;

(5) The number of taxicabs now operated and the demand for increased service, if any, and whether or not the safe use of the streets by the public, both vehicular and pedestrian, will be preserved and whether or not adequate provision has been made for off-street parking of such taxicabs;

(6) The experience of applicant in the taxicab business;

(7) Such other relative facts as may be deemed necessary and advisable.

(b) Before making any decision with respect to the issuance of a certificate of convenience and necessity, the council, or a committee thereof, shall make a full and complete investigation of all facts if it so desires, subpoena witnesses and utilize the services of the chief of police or any other officer or employee of the town.

(Code 1976, § 10.22)

Sec. 6-221. Hearing, notices.

Each application for certificate of convenience and necessity shall be scheduled for a hearing not later than thirty (30) days after the same is filed, and the applicant shall be notified by the town clerk by mail to the business address set forth in the application of the date and time of such hearing, such notification to be sent at least ten (10) days before the date set for the hearing. The town clerk shall also, within the same time, notify all persons who at the time hold certificates of convenience and necessity for the operation of taxicabs within the municipality, of the date and time for such hearing and the name of the applicant. In addition, the council shall have the power to have published at least once in a newspaper of general circulation at least ten (10) days before the hearing a notice setting forth the name of the applicant and the date and time of hearing. The cost of such publication shall be paid by the applicant.

(Code 1976, § 10.23)

Sec. 6-222. Burden of proof.

The burden of proof shall be upon the applicant to establish the existence of public convenience and necessity for the operation of the taxicab or taxicabs specified in his application and all other facts required for the granting of a certificate.

(Code 1976, § 10.24)

Sec. 6-223. Failure to begin operations.

If a certificate is granted to an applicant, and the applicant shall fail, in accordance with the provisions of the certificate, to begin operations within sixty (60) days after the date of the certificate, then the certificate shall become null and void, and no refund of any amount paid by the applicant will be made by the town.

(Code 1976, § 10.25)

Sec. 6-224. Transfer.

A certificate is not transferable without the consent and approval of the council. Applications for a permit to transfer shall be filed in the same manner as an application for a certificate of convenience and necessity. The proceedings upon such application for transfer shall be the same as those prescribed for the issuance of a certificate, except that the question of public convenience and necessity need not be proved. No certificate will be issued to any applicant unless such applicant be the holder in due course and for value of the title to such taxicab, and the holder of such certificate only shall be permitted to operate such taxicab, and such applicant shall not be allowed to engage the services of any person to operate his taxicab for him or in his stead at any time.

(Code 1976, § 10.26)

Sec. 6-225. Revocation of certificate.

(a) The council may at any time after a public hearing revoke any certificate issued by authority of this article for anyone (1) or more, of the following causes:

(1) Failure to operate the taxicab specified in the certificate in such manner as to serve the public adequately and efficiently;

(2) Failure to maintain motor equipment in good repair;

(3) Failure to carry liability insurance or bond as required by law;

(4) Failure to pay the town taxes or license fees imposed upon such taxicabs as set out in the fee schedule in Appendix G;

(5) Repeated and persistent violation by the taxicab drivers of traffic and safety ordinances, or state laws relating to alcoholic beverages or prostitution;

(6) Failure to report accidents;

(7) Willful failure to comply with any provision of this article or other ordinances or state laws relating to the operation of taxicabs, whether such ordinances and laws be now in force or hereafter enacted into ordinances and into laws.

(b) No certificate shall be revoked until the owner has had at least five (5) days' notice by personal service or registered mail or the charges against him, and of the time and place of the hearing. If, after the hearing, it is found that the owner is guilty of one (1) or more of the offenses listed in this section, the board shall have the power to revoke the certificate, or to condition a revocation upon compliance of its order within any time fixed by it.

(Code 1976, § 10.27)

Sec. 6-226. Substitution of vehicles.

The person to whom a certificate has been issued may, by proper endorsement thereon by the town clerk substitute another vehicle for the vehicle for which certificate was granted. In such instance, the liability insurance or bonds shall also be transferred to such substitute vehicle.

(Code 1976, § 10.28)

Sec. 6-227. No person to hold more than one certificate.

The council reserves the right to issue only one such certificate to anyone person, and the person holding such certificate shall be required to operate his taxicab himself and shall have no power or authority by virtue of his certificate to delegate the operation of such taxicab to any person.

(Code 1976, § 10.29)

Secs. 6-228-6-299. Reserved.

ARTICLE III. AMUSEMENT DEVICES AND PLACES OF AMUSEMENT*

DIVISION 1. GENERALLY

Sec. 6-301. Definitions.

For the purpose of this article the following definitions shall apply unless the context clearly indicates or requires a different meaning.

Amusement device shall mean any pool, billiard, bagatelle, pigeonhole or similar table; bowling alley; pinball machine; or mechanical or electronic amusement device which is or may be operated for or upon the payment of money, trade token or slug, either directly or indirectly, and which operates or may be operated by retail patrons as a game or contest of skill or amusement of any kind or description, and which contains no automatic payoff device for the return of money, trade token or slug, or for which no provision whatever is made for the return of money to the player.

Mechanical or electronic amusement device shall mean any machine which, upon insertion of a coin, trade token or slug, or upon other activation for payment or promise of payment in money, operates or may be operated by retail patrons as a game or contest of skill or amusement of any kind or description, and which contains no automatic payoff device for the return of money, trade token or slug, or which makes no provision whatsoever for the return of money to the player. A mechanical or electronic amusement device is hereby further defined as any machine, apparatus or contrivance which is used or which may be used as a game of skill and amusement wherein or whereby the player initiates, employs or directs any force, action or image generated by, on or in the machine.

Operation shall mean the keeping or maintaining for use or play by retail patrons of an amusement device or the maintenance or management of a place of amusement.

Place of amusement shall mean any premises where one or more amusement devices are kept or maintained for retail patrons.

(Code 1976, § 10.41; Ord. No. 4-82, 9-6-82; Ord. No. 23-99, 8-16-99)

*State law references-Authority to regulate places of amusement, G.S. § 160A-181; authority to license and regulate forms of amusement and entertainment, G.S. § 160A-194.

Sec. 6-302. Operation of amusement devices and places of amusement.

(a) No play or use of an amusement device shall be allowed between the hours of 1:00 a.m. Eastern Standard Time (or 2:00 a.m. Daylight Savings Time, when in effect) and 7:00 a.m. each day.

(b) No amusement device shall be operated nor a license issued for the operation thereof unless the place of amusement where the device is to be located is equipped with adequate, well-lighted and well-ventilated toilet facilities plainly lettered and marked for each sex, which facilities shall be maintained in a sanitary condition and separated by full and substantial walls.

(c) No amusement device shall be operated at any place at which there is suffered or permitted on the premises any:


(1) Gambling;


(2) Sale or use of any racing, football or other sport or parlay 
cards;


(3) Gambling boards or sheets;


(4) Attachment to or placement on any pool or billiard table of 
any keely board, keno board or any similar board or device.

(d) No owner, operator or employee of a place of amusement shall:


(1) Suffer or permit the place of amusement to become disorderly 
or permit any profane, obscene or indecent language therein; or


(2) Employ in carrying on the business any person who, within the 
five (5) years next preceding the effective date of the license, 
has been convicted of any crime of moral turpitude or of 
unlawfully possessing, selling or using any alcoholic beverage or 
controlled substance.

(e) Any place of amusement shall be operated only on the ground floor of a building, and any amusement device shall be located within the place of amusement such that a clear view of the amusement device may be had from the main entrance at all times. No partitions, screens or other obstructions forming rooms or enclosures where persons other than those actually playing or using the amusement device can congregate shall be permitted; provided, this shall not be construed so as to prohibit the maintenance of closets or storage rooms to which public access is prohibited, or of restrooms.

(f) No amusement device shall be operated except in a place of amusement which is in compliance with the provisions of the land use and zoning ordinances of the town and which otherwise complies with all applicable local, county, state and federal laws and regulations.

(g) Any place of amusement shall, whenever open, be supervised and operated by a person over eighteen (18) years of age.

(Code 1976, § 10.43; Ord. No. 4-82, 9-6-82)

Sec. 6-303. Employees and agents of licensee.

The acts, conduct, and omissions of the agents and employees of the licensee shall be deemed to be the acts of the licensee for the purposes of this article.

(Code 1976, § 10.44; Ord. No. 4-82, 9-6-82)

Secs. 6-304-6-315. Reserved.

DIVISION 2. LICENSE

Sec. 6-316. Required; compliance with article.

It shall be unlawful for any person to maintain or make available for use by retail patrons any amusement device, except in accordance with a license issued therefore by the town and in accordance with the provisions of this article.

(Code 1976, § 10.42(a); Ord. No. 4-82, 9-6-82)

Sec. 6-317. Application; fee.

(a) An application for a license shall be made upon forms provided by the town clerk and shall contain such information as shall be necessary to determine the capacity of the applicant for compliance with the provisions of this article, including, but not limited to:


(1) The name and address of the applicant;


(2) The kind or nature of the amusement device for which a 
license is sought;


(3) The address and name of the place at which the amusement 
device is proposed to be located;


(4) The name and address of the owner or lessor of the amusement 
device;


(5) A sketch or diagram of the place where the amusement device 
is proposed to be located, which sketch shall, at minimum, 
indicate the proposed location of the amusement device, the 
location of restroom facilities and the location of all entrances 
and exits.

(b) An application for a license for the operation of amusement devices shall be submitted to the town clerk at least thirty (30) days prior to the requested effective date of the license.

(c) Each license application shall be accompanied by a nonrefundable processing fee as set out in the fee schedule in Appendix G.

(Code 1976, § 10.42(b), (g), (h); Ord. No. 4-82, 9-6-82)

Sec. 6-318. Issuance.

Licenses for the operation of amusement devices shall be issued by the town council upon receipt of a properly-submitted application therefore and after an affirmative determination that the applicant is or can come into compliance with the provisions of this article.
Sec. 6-319. Refusal to issue license.

No license shall be issued for the operation of any amusement device if the owner or lessor thereof or the owner, operator, or manager of the place of amusement in which the amusement device is to be installed:

(1) Has been convicted or pleads guilty or no contest to any criminal offense involving moral turpitude or the unlawful possession, sale, distribution or use of any alcoholic beverage or controlled substance within the five (5) years next preceding the date of the application;

(2) Is not a resident of the state or does not have a registered agent in the state who is authorized to accept service of process.

(Code 1976, § 10.42(t); Ord. No. 4-82, 9-6-82)

Sec. 6-320. Contents of license; display.

(a) Every license issued pursuant to this article shall be issued to the operator of a place of amusement for the operation of an amusement device at a specified location.

(b) Licenses issued shall specify, at minimum:


(1) The kind or nature of the amusement device licensed;


(2) The name and address of the place of amusement for which the 
amusement device is licensed to be located, and the number of 
devices licensed for use at that location as of the date and time 
of issuance;


(3) The name of the operator of the place of amusement;


(4) The name of the owner or lessor of the amusement device;


(5) The dates upon which the license is effective and shall 
expire.

(c) One license shall be issued for each device licensed.

(d) The license shall be placed in a conspicuous place in the place of amusement.

(Code 1976, § 10.42(d); Ord. No. 4-82, 9-6-82)

Sec. 6-321. Transfer; additional devices.

No license issued under-this division shall be transferable from one person to another.  However, once a license is issued for the operation of a specific kind of amusement device at a specific location, any device which complies with the provisions of the license issued may be operated at that location.

(Code 1976, § 10.42(e))

Sec. 6-322. Expiration.

Licenses for the operation of amusement devices shall expire on June thirtieth of each year.

(Code 1976, § 10.42(c))

Sec. 6-323. Grace period for compliance.

In connection with the issuance of any license under this article; the town council may, in its discretion, after hearing and the finding of facts to the effect that immediate compliance with the specific terms of a provision of this article would work an unreasonable hardship upon the applicant, grant as a condition of the issuance of a license a grace period of up to one hundred fifty (150) days for the applicant to come into full compliance with all of the terms and provisions of this article.

(Code 1976, § 10.42(i); Ord. No. 4-82, 9-6-82)

Sec. 6-324. Falsification of application.

Any person who shall submit inaccurate, misleading or incomplete information in an application for a license under this article shall be guilty of a violation of this article and subject to penalties therefore as provided in this article. Any license issued pursuant to such an application shall be null and void.

(Code 1976, § 10.45; Ord. No. 4-82, 9-6-82)

Sec. 6-325. Machines for which restrictions apply; limitation on value of merchandise or replays.

(a) Except as provided in subparagraph (b), no machine or device as contained in any of the below definitions shall be allowed to be operated in any manner whereby the user may receive or become entitled to receive any piece of money, credit, allowance, merchandise or anything of value, or which may be given in trade:


(1) Any pool, billiard, bagatelle, pigeonhole or similar table, 
bowling alley, pinball machine, or mechanical or electronic 
amusement device which is or may be operated for or upon the 
payment of money, trade token or slug, either directly or 
indirectly, and which operates or may be operated by retail 
patrons as a game or contest of skill or amusement of any kind or 
description;


(2) Any machine which, upon insertion of a coin, trade token or 
slug, or upon other activation for payment or promise of payment 
in money, operates or may be operated by retail patrons as a game 
or contest of skill or amusement of any kind or description;


(3) Any machine, apparatus or contrivance which is used or which 
may be used as a game of skill and amusement wherein or whereby 
the player initiates, employs or directs any force, action of 
image generated by, on or in the machine.

(b) Notwithstanding the above provisions, and subject to the provisions contained in this article, any such machine or device shall be allowed whereby the user receives merchandise or replays with a value not exceeding ten dollars ($10.00), with the same not being exchanged or converted to money.

(Ord. No. 23-99, 8-16-99)

Secs. 6-326-6-350. Reserved.

DIVISION 3. ENFORCEMENT

Sec. 6-351. Inspection.

Any place of amusement shall be subject to periodic inspection during regular hours of operation by officers of the police department or other designee of the town manager to ensure compliance with the provisions of this article.

(Code 1976, § 10.46(a); Ord. No. 4-82, 9-6-82)

Sec. 6-352. Criminal penalties.

(a) Any person who shall violate this article or any provision hereof shall be guilty of a misdemeanor and shall be subject to fine or imprisonment as provided by G.S. sections 160A-175 and 14-4.

(b) Each day or portion thereof during which a violation of this article occurs shall be considered a separate and distinct offense; likewise, the operation of each amusement device at a place of amusement in violation of this article shall be considered a separate and distinct offense.

(Code 1976, § 10.46(b); Ord. No. 4-82, 9-6-82) Cross reference-General penalty, § 1-111.

Sec. 6-353. Civil penalties.

If any person shall violate this article or any portion hereof, he shall be subject to a civil penalty in the amount of one hundred dollars ($100.00) for each day or portion thereof for each unlicensed amusement device operated or made available for use in violation of this article after five (5) days' written notice of a violation has been given by the town manager or his designee. Notice shall be given by certified mail, return receipt requested, or by personal delivery to the operator of the place of amusement, the manager thereof, or to the owner or operator of the amusement device. This civil penalty may be recovered or collected by the town in a civil action as for a debt if payment is not made in accordance herewith as provided by G.S.§ 160A-175(c).

(Code 1976, § 10.46(c); Ord. No. 4-82, 9-6-82)

Sec. 6-354. Equitable relief.

Pursuant to G.S. section 160A-175(d) and (e), this article may be enforced by any appropriate equitable remedy available from and through the General Court of Justice, Superior Court Division.

(Code 1976, § 10.46(d); Ord. No. 4-82, 9-6-82)

Sec. 6-355. Revocation.

(a) In addition to any criminal or civil penalty imposed, the town council may, upon recommendation of the town manager, revoke any license issued pursuant to this article for any violation of this article or of any applicable ordinance or law.

(b) No license issued hereunder shall be revoked except after five (5) days' written notice of a recommendation or proposed recommendation of the town manager to that effect has been given to the licensee and the licensee has been given an opportunity to be heard by the town council, except that a license may be temporarily revoked, pending hearing, prior to notice and hearing if the town manager finds that the violations of this article do or may pose an immediate and serious danger to the public health, safety or welfare. Any notice required hereunder shall be given by certified mail, return receipt requested, to the licensee at the address listed in the application for license or by personal delivery.

(Code 1976, § 10.46(e); Ord. No. 4-82, 9-6-82)

Sec. 6-356. Multiple remedies.

The town may exercise any or all of the remedies available under this division to secure enforcement of this article, and the exercise or non-exercise of anyone or more of the available remedies shall not preclude or waive the right of the town to exercise any other available remedies at any time.

(Code 1976, § 10.46(f); Ord. No. 4-82, 9-6-82)

Sec. 6-357. Responsibility for enforcement.

It shall be the responsibility of the police department, the town manager or his designee to enforce the terms of this article, and specific additional authorization of the town council shall not be required.

(Code 1976, § 10.46(g); Ord. No. 4-82, 9-6-82)

Secs. 6-358-6-399. Reserved.

ARTICLE IV. PEDDLING, SOLICITING AND ITINERANT MERCHANTS*

Sec. 6-401. Peddler defined.

The word "peddler" as used in this article shall include any person, whether a resident of the town or not, traveling by foot, automotive vehicle, wagon or any other type of conveyance from place to place offering for sale, directly or indirectly, any merchandise, goods, services or any other type of sales. The word "peddler" shall include the words "hawker," "huckster," and "itinerant merchant."
(Code 1976, § 10.51; Ord. No. 7-77, 6-1-77)
Cross reference-Definitions and rules of construction generally, 
§ 1-102.

Sec. 6-402. Solicitors, peddlers, etc.

The practice of going in and upon private residences and the premises thereof, by solicitors, peddlers, hawkers, itinerant merchants and vendors of merchandise, not having been requested or invited to do so by the owner or occupant of such private residences and premises, for the purpose of soliciting orders for the sale of goods and merchandise or the purpose of disposing of or peddling or hawking the same, is hereby declared to be a nuisance and punishable as a misdemeanor.

(Code 1976, § 10.52; Ord. No. 7-77, 6-1-77)
State law reference-Authority to prohibit peddling and soliciting, G.8. § 160A-178.

Sec. 6-403. Selling merchandise on streets and sidewalks.

(a) No person shall sell or offer for sale merchandise or services of any description from the streets, sidewalks or public property for any commercial purpose.

(b) The chief of police may grant concessions to this article for religious, fraternal, civic or educational organizations that are classified by the state department of revenue as nonprofit organizations.

*Cross references-Shouting and crying of peddlers III neighborhoods prohibited, § 14-202; selling, peddling in parks, § 16-208.

(c) It shall be a misdemeanor for any person to fraudulently offer for sale, either directly or indirectly, any merchandise or services under the guise of the organizations mentioned in subsection (b).

(Code 1976, § 10.53; Ord. No. 7-77,6-1-77) Cross reference-Streets, sidewalks and other public places, Ch. 19.

Secs. 6-404-6-499. Reserved.

ARTICLE V. MASSAGE PARLORS, HEALTH SALONS AND CLUBS

DIVISION 1. GENERALLY

Sec. 6-501. Purpose of article.

To protect the general health, safety and welfare, the following licensing provisions hereinafter specified are ordained for the privilege of carrying on the business, trade or profession of masseur or masseuse and for the operation or carrying on of the businesses, trades or professions commonly known as massage parlors, health salons, physical culture studios, clubs or establishments, or similar establishments by whatever name designated, wherein physical culture, massage, hydrotherapy or other physical treatment of the human body is carried on or practiced. The provisions of this article shall not apply to a regularly established and licensed hospital, sanitarium, nursing home or medical clinic, nor to the office or clinic operated by a duly qualified and licensed medical practitioner, osteopath or chiropractor in connection with his practice or medicine, chiropractic or osteopathy, provided, however, that such office or clinic is regularly used by such medical practitioner, chiropractor or osteopath as principal location for his practice of medicine, chiropractic or osteopathy.

(Ord. No. 4-75, § (a), 4-21-75; Code 1976, § 10.71)

Sec. 6-502. Definition.

A male person who applies manual or mechanical massage or similar treatment to the human body, trunk or limbs shall be deemed within the terms of this article, a "masseur," and a female person so engaged, a "masseuse." (Ord. No. 4-75, § (b), 4-21-75; Code 1976, § 10.72) Cross reference-Definitions and rules of construction generally, § 1-102.

Secs. 6-503-6-515. Reserved.

DIVISION 2. LICENSE

Sec. 6-516. Application.

Any person desiring to engage in the business, trade or profession of masseur or masseuse or the operation or carrying on of any of the businesses, trades, professions, occupations or callings mentioned in section 6-502 shall, before engaging in such business, trade, profession, occupation or calling, file an application for license addressed to the mayor and the town council. Such application shall be in writing and shall set forth the following:

(1) Names and addresses of applicant. If such applicant be a corporation, the address or addresses of such corporation and its officers, directors, and shareholders;

(2) Qualifications. These must be plainly stated and must be submitted together with required exhibits annexed to the application proving such qualifications. The statement shall set forth training and experience of applicant.

(Ord. No. 4-75, § (c), 4-21-75; Code 1976, § 10.73)

Sec. 6-517. Qualifications of applicant for license.

An applicant prior to making application for a license under this article, must have the following qualifications:

(1) The applicant may be male or female and shall be required to provide written recommendations showing proof of good moral character; and, in case the applicant is a corporation, such corporation must be created in or domesticated by the laws of this state and the names and addresses of all officers and directors, shall be filed with the application.

(2) Each applicant must furnish a health certificate from a medical doctor which shall accompany such application as an exhibit. Should the applicant be a corporation, it shall furnish such certificate to cover its officers, agents or employees who will be actually engaged in and working under the license. Each employee who begins work following the original issuance of license under this article shall likewise obtain a health certificate, and submit a copy of same to the town prior to beginning work.

(3) Financial responsibility of masseur or masseuse shall be proven as follows:


a. No person, either individually or as an employee of a 
corporation, shall engage for hire as a masseur or a masseuse 
without first having financial responsibility and certifying as 
to the financial responsibility to the licensing authority in the 
minimum amount of five thousand dollars ($5,000.00).


b. Financial responsibility shall be a liability insurance policy 
or a financial security bond or a financial security deposit or 
by qualification as a self-insurer, as these terms are defined 
and described in G.S. Article 9A, Chapter 20 as amended.

(Ord. No. 4-75, § (d), 4-21-75; Code 1976, § 10.74)

Sec. 6-518. Issuance.

If such application is submitted in proper form and is approved by the town council, then the town manager is authorized to issue a business license to such applicant.

(Ord. No. 4-75, § (e), 4-21-75; Code 1976, § 10.75)

Sec. 6-519. Names of employees to be filed with town manager.

It shall be the duty of all persons holding a license hereunder to file with the town manager, the names of all employees, their home addresses, home telephone numbers and places of employment. Changes in the list of employees, with the names of new employees must be filed with the town manager within seven (7) days from the date of any such change.

(Ord. No. 4-75, § (f), 4-21-75; Code 1976, § 10.76)

Sec. 6-520. Enforcement and revocation of license.

(a) It shall be the duty of the town manager or his designated representative to inspect periodically the premises licensed under this article to determine any violations of its provisions and to otherwise enforce the article.

(b) Whenever the town manager or his designated representative believes there exists grounds for revocation of any license acquired hereunder, he shall submit a written recommendation of revocation to the town council and by registered mail shall forward, at least ten (10) days prior to hearing, a copy of his recommendation to the licensee. The recommendation shall state the specific grounds for the revocation of the license.

(c) Cause for revocation of the license shall exist for the failure of the licensee to perform any duty required by this article, for violation of any provision of this article or for conviction of the licensee of any crime involving moral turpitude. Grounds shall also exist if, by reason of the nature or the manner or place in which the licensee conducts business, a nuisance and menace to good order, public health or safety are created.

(d) The town council, whenever it has good cause to believe there exists grounds for revocation of any license acquired hereunder, may, upon its own motion, set a hearing, as hereinabove provided, to show good cause why such license should not be revoked. Written notice stating the specific alleged grounds for revocation shall be forwarded by registered mail to the licensee, at least ten (10) days prior to such hearing, which shall be held in exactly the same manner as if initiated by the town manager.

(e) Prior to revocation of any license by the town council, the licensee shall be given an opportunity to appear and be heard, either personally or through counsel, to rebut any evidence against him, and to present evidence and witnesses in his defense. If the licensee fails to show good cause why his license should not be revoked, the town council may revoke the license, upon a finding by the council of a cause for revocation.

(Ord. No. 4-75, § (g), 4-21-75; Code 1976, § 10.77)

Sec. 6-521. Applicability.

The provisions of this article with respect to the original issuance of license shall not apply to those engaged in the businesses, trades, professions, occupations or callings enumerated above who have been regularly licensed by the town or who have been so engaged in the town for a period of three (3) years or more prior to April 21, 1975; provided however, that the provisions of this article shall apply to all such businesses, trades, professions, occupations, or callings from and after April 21, 1975 and all such businesses, trades, professions, occupations or callings shall be properly licensed as provided in this article.

(Ord. No. 4-75, § (k), 4-21-75; Code 1976, § 10.80)

Secs. 6-522~6-550. Reserved.

DIVISION 3. OPERATION OF BUSINESS

Sec. 6-551. Hours of operation.

No masseur or masseuse or any person or party engaging m any of the businesses licensed by this article shall engage in such business, trade, profession, occupation or calling except within and between the hours of 8:00 a.m. and 10:00 p.m.; nor shall any operator of a massage parlor or establishment or business above enumerated and not specifically excepted hereunder, operate the same except within and between the aforesaid hours.

(Ord. No. 4-75, § (h), 4-21-75; Code 1976, § 10.78)

Sec. 6-552. Minors; unlicensed persons.

(a) Restricted. It shall be unlawful for any person under the age of eighteen (18) years to patronize any massage parlor or similar establishment licensed hereunder unless such minor shall first present express written authorization for such treatment signed by both parents or general guardian or adult person having authority over the minor.

(b) Duty of operator. It shall be the duty of the operator of such massage parlor or similar establishment licensed under this article to determine and have verification of the age of the person patronizing such establishment, and violation of this article shall be grounds for the revocation of the license of the establishment.

(c) Massages by unlicensed persons. Treatment by persons not licensed as a masseur or masseuse shall not be rendered except in the presence of a licensed masseur or masseuse and without having first obtained express written permission of the customer. Such unlicensed person performing treatment shall be under the direct personal supervision of a licensed masseur or masseuse and the licensed supervisor shall be responsible for any liability by way of injury to a customer and the licensed masseur or masseuse shall provide any customer receiving treatment from an unlicensed person a written notice of responsibility.

(Ord. No. 4-75, §§ CD, G), 4-21-75; Code 1976, § 10.79)

Sec. 6-553. Forms.

The written forms required by this article shall contain as a minimum the following:

(1) Consent to treatment of minor:

CONSENT

We, the undersigned __________________________(parents, guardian, etc.)

do hereby give our consent and permission for ________________(name of minor) to receive massage treatment(s) at the ___________________(place of business) the ___ day of _____, 19__.

DATE: _____________

Parent/guardian

Parent/guardian

(2) Consent to treatment by unlicensed masseur or masseuse:

I, ______________________, do hereby consent to massage

(customer)
treatment by _____________________________ who I understand


  (name of unlicensed person)

is not licensed to perform such services. I understand that said treatment shall be rendered under the direct and personal supervision and control of __________________________________ who shall physically
               (licensed masseur/masseuse) 
present throughout the treatment.  I further understand that in the event I receive injury that ___________ (licensed masseur/masseuse)

shall be directly accountable and liable.

I certify that I have been furnished a signed statement of responsibility from_____________________ (licensed masseur/masseuse)

prior to submitting to treatment by an unlicensed person.

Date:

(3) Statement of responsibility:

I, __________________________________ (licensed masseur/masseuse)

do hereby certify that I am currently licensed as a masseur/masseuse and have complied with all regulations concerning financial responsibility. I further certify that _________________________________ (unlicensed person) is not licensed but will perform massage treatment under my direct supervision and control and that I shall remain present during any and all treatments and shall be directly responsible to the customer furnished with this certificate for any injury incurred by him resulting from the massage treatment.

Date:

Signature
(Ord. No. 4-75, §§ (k), (1), 4-21-75; Code 1976, § 10.80)
Sec. 6-554. Records.

The operator of a massage treatment facility shall be required to maintain on file for at least ninety (90) days records of treatments which shall include as a minimum: date of treatment, name of customer, name of masseur/masseuse, treatment rendered, and length of treatment. Such records must be made available for inspection by the town manager or his designated representative and must be maintained subject to civil process by a customer in the event of injury.

(Ord. No. 4-75, § (m), 4-21-75; Code 1976, § 10.81)

Secs. 6-555~6-600. Reserved.

ARTICLE VI. SEXUALLY ORIENTED BUSINESSES

DIVISION 1. GENERALLY

Sec. 6-601. Purpose, exemptions.

The town council is committed to protecting the general welfare of the town through the enforcement of laws prohibiting obscenity, indecency, and sexual offenses. It seeks to reduce and eliminate the deleterious effects of sexually oriented businesses while preserving constitutionally protected forms of expression. The town council finds that sexually oriented businesses in certain locations contribute to neighborhood deterioration and blight through an increase in crime and diminution of property values, among other adverse consequences, and finds that such effects are contrary to the general welfare of the town. The town council recognizes that important and substantial government interests provide a constitutional basis for reasonable regulation of the time, place and manner under which sexually oriented businesses operate; and that, therefore, the town council has determined that persons seeking to operate sexually oriented businesses shall be required to observe specific locational requirements before they commence business, as provided for in this article. The town council finds that the licensing of sexually oriented businesses is necessary to ensure compliance with the locational and zoning requirements of such businesses. The town council finds that sexually oriented businesses in other communities have been used for unlawful sexual activities, including prostitution, and sexual encounters of a casual nature. The concern over sexually transmitted diseases is a legitimate health concern of the town. The provisions of this article shall not be construed as permitting any use, activity or structure that is otherwise prohibited, illegal or made punishable by law, nor shall it be construed so as to prohibit conduct or expression that are subject to constitutional protection.

(Ord. No. 19-94, 9-19-94)

Sec. 6-602. Definitions.

[For the purposes of this article the following definitions shall apply unless the context clearly indicates or requires a different meaning:]

Adult arcade (also known as "peep show") means any place to which the public is permitted or invited wherein coin-operated or slug-operated or electronically, electrically, or mechanically controlled still or motion picture machines, projectors, or other image-producing devices are maintained to show images to persons in booths or viewing rooms where the images so displayed depict or describe "specified sexual activities" or "specified anatomical areas."

Adult bookstore or adult video store means a commercial establishment:

(1) Which receives a majority of its gross income during any calendar month from the sale of or rental of anyone or more of the following: 



(i) books, magazines, periodicals or other printed matter, or 
photographs, films, motion pictures, video cassettes or video 
reproductions, slides, or other visual representations that 
depict or describe "specified sexual activities" or "specified 
anatomical areas;" or 

(ii) instruments, devices, or paraphernalia that are designed for 
use in connection with "specified sexual activities;" or

(2) Having as a preponderance of its books, magazines, periodicals or other printed matter, or photographs, films, motion pictures, video cassettes or video reproductions, slides, or other visual representations that depict or describe "specified sexual activities" or "specified anatomical areas."

Adult cabaret means a nightclub, bar, restaurant, or other commercial establishment that regularly features, exhibits or displays as one of its principal business purposes:

(1) Persons who appear nude or semi-nude;

(2) Live performances which are characterized by the exposure of "specified anatomical areas" or by "specified sexual activities;"

(3) Films, motion pictures, video cassettes, slides, or other photographic reproductions which depict or describe "specified sexual activities" or "specified anatomical. areas."

Adult motel means a hotel, motel or similar commercial establishment that:

(1) Offers accommodations to the public for any form of consideration, provides patrons with closed-circuit television transmissions, films, motion pictures, video cassettes, slides, or other photographic reproductions that depict or describe "specified sexual activities" or "specified anatomical areas" as one of its principal business purposes;

(2) Offers a sleeping room for rent for a period of time that is less than ten (10) hours; or

(3) Allows a tenant or occupant of a sleeping room to sub-rent the room for a period of time that is less than ten (10) hours.

Adult motion picture theater means a commercial establishment where, for any form of consideration, films, motion pictures, video cassettes, slides, or similar photographic reproductions are regularly shown as one of its principal business purposes that depict or describe "specified sexual activities" or "specified anatomical areas."

Adult theater means a theater, concert hall, auditorium, or similar commercial establishment which regularly features, exhibits or displays, as one of its principal business purposes, persons who appear in a state of nudity or semi-nude, or live performances that expose or depict "specified anatomical areas" or "specified sexual activities."

Applicant means the person who will operate the sexually oriented business, and shall include each of the following persons associated with that business:

(1) The owner of a sole proprietorship.

(2) Each member of a firm, association, general partnership, or limited liability company.

(3) Each general partner in a limited partnership.

(4) Each officer, director and owner of more than ten (10) percent of the stock of a corporation.

(5) The manager of an establishment operated by a corporation.

(6) Any manager who has been empowered as attorney-in-fact for a nonresident individual or partnership.

Employ, employee and employment describes and pertains to any person who performs any service on the premises of a sexually oriented business on a full-time, part-time or contract basis, whether or not the person is denominated an employee, independent contractor, agent or otherwise. Employee does not include a person exclusively on the premises for repair or maintenance of the premises or for the delivery of goods to the premises.

Escort means a person who, for tips or any other form of consideration, agrees or offers to act as a date for another person, or who agrees or offers to privately model lingerie or to privately perform a striptease for another person.

Escort agency means a person or business that furnishes, offers to furnish, or advertises to furnish escorts as one of its principal business purposes, for a fee, tip, or other consideration.

Establishment means and includes any of the following:

(1) The opening or commencement of any sexually oriented business as a new business;

(2) The conversion of an existing business, whether or not a sexually oriented business, to any sexually oriented business;

(3) The addition of any sexually oriented business to any other existing sexually oriented business; or

(4) The relocation of any sexually oriented business.

Licensee means person(s) in whose name a license to operate a sexually oriented business has been issued.

Nude model studio means any place where a person who appears semi-nude, in a state of nudity, or who displays "specified anatomical areas" is provided to be observed, sketched, drawn, painted, sculptured, photographed, or similarly depicted by other persons who pay money or any form of consideration. Nude Model Studio shall not include a proprietary school licensed by the State of North Carolina or a college, junior college or university supported entirely or in part by public taxation; a private college or university which maintains and operates educational programs in which credits are transferable to a college, junior college, or university supported entirely or partly by taxation; or in a structure:

(1) That has no sign visible from the exterior of the structure and no other advertising that indicates a nude or semi-nude person is available for viewing;

(2) Where in order to participate in a class a student must enroll at least three (3) days in advance of the class; and

(3) Where no more than one nude or semi-nude model is on the premises at anyone time.

Nudity or a state of nudity means:

(1) The appearance of a human anus, male genitals, or female genitals; or

(2) A state of dress which fails to opaquely cover a human anus, male genitals, or female genitals.

Operates or causes to be operated means to cause to function or to put or keep in operation. A person may be found to be operating or causing to be operated a sexually oriented business whether or not that person is an owner, part owner, or licensee of the business.

Person means an individual, proprietorship, partnership, corporation, association, limited liability company, or other legal entity.

Semi-nude means a state of dress in which clothing covers no more than the genitals, pubic region, and areola of the female breast, as well as portions of the body covered by supporting straps or devices.

Sexual encounter center means a business or commercial enterprise that, as one of its principal business purposes, offers for any form of consideration physical contact in the form of wrestling or tumbling between persons of the opposite sex, or activities between male and female persons and/or persons of the same sex when one or more of the persons is in a state of nudity or semi-nude.

Sexually oriented business means an adult arcade, adult bookstore or adult video store, adult cabaret, adult motel, adult motion picture theater, adult theater, escort agency, nude model studio, sexual encounter center, or any combination of the foregoing.

Specified anatomical areas means human genitals in a state of sexual arousal.

Specified sexual activities means and includes any of the following:

(1) The fondling or other erotic touching of human genitals, pubic region, buttocks, anus, or female breasts;

(2) Sex acts, normal or perverted, actual or simulated, including intercourse, oral copulation, or sodomy;

(3) Masturbation, actual or simulated; or

(4) Excretory functions as part of or in connection with any of the activities set forth in A) through C) above.

Town clerk means the Maiden town clerk.

Town manager means the Maiden town manager or designee.

Transfer of ownership or control of a sexually oriented business means and includes any of the following:

(1) The sale, lease, or sublease of the business.

(2) Persons other than those named as applicants for a license becoming associated with the business, as provided in the definition of applicant; except that a mere substitution of a person as manager of an establishment shall only require filing with the town manager as provided in section 6-604(b).

(3) The establishment of a trust, gift, or other similar legal device which transfers the ownership or control of the business, except for transfer by bequest or other operation of law upon the death of the person possessing the ownership or control.

(Ord. No. 19-94, 9-19-94)

Sec. 6-603. Classification.

Sexually oriented businesses are classified as follows:

(1) Adult arcades.

(2) Adult bookstores or adult video stores.

(3) Adult cabarets.

(4) Adult motels.

(5) Adult motion picture theaters.

(6) Adult theaters.

(7) Escort agencies.

(8) Nude model studios.

(9) Sexual encounter centers.

(Ord. No. 19-94, 9-19-94)

DIVISION 2. LICENSE

Sec. 6-604. License required.

(a) It is unlawful for any person to operate a sexually oriented business without a valid sexually oriented business license issued by the town manager pursuant to this section.

(b) An application for a license must be made on a form prescribed by the town manager and such application shall be made under oath and contain the following information:


(1) If the applicant is a person, the name and residence address 
of the person. If the applicant is partnership, corporation, 
limited liability company, or association, the name and residence 
address of all persons having any legal or beneficial interest in 
such applicant. The name of the manager(s) of the establishment 
along with their residence address.


(2) The address of the premises where the establishment shall be 
located.


(3) A complete statement of all convictions of any persons whose 
name is required to be given in subparagraph (b)(1) for any 
felony or prostitution or any violation of any law relative to 
prostitution.


(4) A complete statement of any revocation by any governmental 
unit of any license to operate a sexually oriented business.


(5) A complete statement of any conviction of any person whose 
name is required to be given in subparagraph (b)(1) above for 
violation of any statute, law, article, or regulation of any 
government concerning sexually oriented businesses.


(6) The name and address of any sexually oriented business or 
other establishment owned or operated by any person whoa name is 
required to be given in subparagraph (b)(1) above.


(7) A description of any other business to be operated on the 
same premises or on adjoining premises owned or controlled by the 
applicant.


(8) An application must be accompanied by a sketch or diagram 
showing the configuration of the premises, including a statement 
of total floor space occupied by the business. The sketch or 
diagram need not be professionally prepared but must be drawn to 
a designated scale with marked dimensions of the interior of the 
premises.  For reference see section 6-619 for additional 
requirements for businesses with viewing or other rooms.

(c) The application may request and the applicant shall provide such information as to enable the town manager to determine whether each applicant meets the qualifications established in this article.

(d) Each applicant must be qualified under section 6-604 and each applicant shall be considered a licensee if a license is granted.

(e) The town manager shall transmit a copy of the application to the police department for an investigative report, to the planning department to determine compliance with all zoning and building regulations and articles, and to the fire department to determine compliance with any law relating to fire protection. The police and fire departments and the planning department shall within a reasonable time report the results of their examinations to the town manager.

CD No license shall be issued for any sexually oriented business to operate at any building, premises, structure, or other facility that contains any other kind of sexually oriented business.

(Ord. No. 19-94, 9-19-94)

Sec. 6-605. Issuance of license.

(a) Within thirty (30) days after receipt of a completed application, the town manager will approve or deny the issuance of a license to an applicant for a sexually oriented business license. The town manager will approve the issuance of a license to an applicant unless the town manager finds one or more of the following to be true:


(1) An applicant is under eighteen (18) years of age.


(2) The license fee required by this section has not been paid.


(3) An applicant is overdue in payment to the town of taxes, 
fees, fines, or penalties assessed against or imposed upon the 
applicant in relation to a sexually oriented business.


(4) An applicant has failed to provide information required in 
order to determine the qualifications of the applicant under this 
section for issuance of the license, or has falsely answered a 
question or request for information on the application form.


(5) An applicant or the proposed establishment is in violation of 
or is not in compliance with this section or other provisions of 
the town Code, including local zoning requirements.


(6) An applicant has been convicted of a violation of a provision 
of this section, other than the offense of operating a sexually 
oriented business without a license, within two (2) years 
immediately preceding the application. The fact that a conviction 
is being appealed shall have no effect.


(7) An applicant has been convicted of a crime involving:



a. Any offense described in Articles 7 A, 26, 26A, 27, 37, 


or 39 of Chapter 14 of the North Carolina General Statutes; 

or any similar offenses to those described above under the 


criminal or penal code of North Carolina, other states, 


Maiden, other cities, or other countries; or facilitation, 


attempt, conspiracy, or solicitation to commit any of the 


foregoing offenses; for which




1. Less than two (2) years have elapsed since the 



date of conviction or the date of release from 




confinement imposed for the conviction, whichever is 



the later date, if the conviction is of a misdemeanor 


offense;




2. Less than five (5) years have elapsed since the 



date of conviction or the date of release from 




confinement for the conviction, whichever is the 



later date, if the conviction is of
a felony offense; 


or




3. Less than five (5) years have elapsed since the 



date of the last conviction or the date of release 



from confinement for the last conviction, whichever 



is the later date, if the convictions are of two (2) 



or more misdemeanor offenses or combination of 




misdemeanor offenses occurring within any twenty-four 


month
period.

b. The fact that a conviction is being appealed shall have no effect on the disqualification of the applicant.

c. An applicant who has been convicted of an offense listed above may qualify for a sexually oriented business license only when the time period required by this section has lapsed.

d. The license, if granted, shall state on its face the legal name of the person or persons to whom it is granted, the classification of sexually oriented business for which it is granted, the expiration date, and the address of the sexually oriented business. Licenses shall be posted in a conspicuous place at or near the entrance to the sexually oriented business so that they may be easily read at any time.


(8) The applicant has failed to make application using a legal 
name, or has failed to produce a valid North Carolina driver's 
license or a valid North Carolina identification card.

(Ord. No. 19-94, 9-19-94)

Sec. 6-606. Appeal.

An applicant whose application is denied, suspended, or revoked by the town manager may appeal such action in writing within thirty (30) days to the town council, which shall decide either to uphold the action or to issue the license no later than the second regular town council meeting after receipt of the appeal. The applicant or licensee shall have the right to present evidence before the town council. The decision to uphold the action of the town manager or issue the license shall be based solely on the criteria established herein for the action by the town manager. A suspension or revocation shall be stayed during the pendency of an appeal to the town council.

(Ord. No. 19-94, 9-19-94)

Sec. 6-607. Fees.

(a) Every sexually oriented business that applies for a new license shall pay to the town a fee of one thousand dollars ($1,000.00), which shall be nonrefundable if the license is issued.  If the license is denied then one-half shall be refunded to the applicant. An application for renewal must be accompanied by a nonrefundable fee of five hundred dollars ($500.00). The fee required by this section is imposed for regulatory purposes and not intended to be a tax.

(b) A substitution of a manager of the business which occurs during the license year shall be filed with the town manager within thirty (30) days of its occurrence, and a one hundred dollar ($100.00) investigation fee paid.

(Ord. No. 19-94, 9-19-94)

Sec. 6-608. Inspection.

(a) A sexually oriented business license applicant or licensee shall permit representatives of the police department or any other city, county, state, or federal department, division, or agency that enforces codes, regulations or statutes relating to human health, safety or welfare or structural safety to inspect the premises of a sexually oriented business for the purpose of ensuring compliance with the law, at any time it is occupied or open for business.

(b) A person who operates a sexually oriented business or his agent or employee commits an offense if such person refuses to permit a lawful inspection of the premises by persons designated above.

(c) The provisions of this section do not apply to areas of an adult motel which are currently being rented by the customer for use as a permanent or temporary habitation.

(Ord. No. 19-94, 9-19-94)

Sec. 6-609. Expiration of license.

All licenses shall expire one year from the date of issuance and may be renewed only by making application as provided in section 6-604 and paying the renewal fee as provided in section 6-607(a). Application for renewal should be made at least thirty (30) days before the expiration date, and when made less than thirty (30) before the expiration date, the expiration of the license will not be affected.

(Ord. No. 19-94, 9-19-94)

Sec. 6-610. Suspension.

The town manager is authorized to, and will, suspend a sexually oriented business license for a period not to exceed thirty (30) days if the police department and/or inspections department determines that a business licensee has:

(1) Violated or is not in compliance with this article or with any other requirements of the town code, including those relating to buildings, electricity, plumbing, fire safety, and mechanical equipment;

(2) Refused to allow an inspection of the sexually oriented business premises as authorized by this article;

(3) Permitted illegal gambling by any person on the sexually oriented business premises; or

(4) Demonstrated an inability to operate or manage a sexually oriented business in a peaceful and law-abiding manner thus necessitating action by law enforcement officers.

(Ord. No. 19-94, 9-19-94)

Sec. 6-611. Revocation.

(a) The town manager is authorized to, and will, revoke a license if a cause for suspension in section 6-610 occurs and the license has been suspended within the preceding twelve (12) months.

(b) The town manager is authorized to, and will, revoke a sexually oriented business license if the town manager determines that a business licensee:


(1) Gave false or misleading information in the material 
submitted to the town during the application process, including, 
but not limited to, the use of a name other than a legal name to 
procure a license;


(2) Has allowed the possession, use, or sale of controlled 
substances on the premises;


(3) Has allowed prostitution on the premises;


(4) Has operated or worked in the sexually oriented business 
during a period of time when the licensee's license was 
suspended;


(5) Has been convicted of an offense named in section 6-605(a)(6) 
or (7) for which the time period required in section 6-605(a)(6) 
or (7) has not lapsed;


(6) On two (2) or more occasions within a twelve-month period, a 
person or persons committed an offense occurring in or on the 
licensed premises of a crime named in section 6-605(a)(7) for 
which a conviction has been obtained, and the person or persons 
were employees of the sexually oriented business at the time the 
offenses were committed;


(7) Has allowed any act of sexual intercourse, masturbation, oral 
copulation, or sodomy to occur in or on the licensed premises; or


(8) Is delinquent in payment to the town of and valorem taxes, 
sales taxes, or the annual license fee, or any other fee or tax 
related to the sexually oriented business or other business of 
the licensee.

(c) The fact that a conviction is being appealed shall have no effect on the revocation of the license.

(d) Subsection (b)(7) of this section does not apply to adult motels as a ground for revoking the license unless the business licensee or employee allowed the act of sexual intercourse, masturbation, oral copulation, sodomy, or sexual contact to occur in a public place or within public view.

(e) When the town manager revokes a license, the revocation shall continue for one year and the licensee shall not be issued a sexually oriented business license for one year from the date revocation became effective. If, subsequent to revocation, the town manager finds that the basis for the revocation has been corrected or abated, the licensee may be granted a license if at least ninety (90) days have elapsed since the date the revocation became effective. If the license was revoked under the authority 6f section 6-611(b)(5) or (6) an applicant may not be granted another license until the appropriate number of years required under section 6-605(a)(6) or (7), as the case may be, have elapsed.

(Ord. No. 19-94, 9-19-94)

Sec. 6-612. Denial.

If the town denies the issuance of a license, or suspends or revokes a license, or denies an appeal, the town will send to the applicant, or licensee, by certified mail, return receipt requested, written notice of the action.

(Ord. No. 19-94, 9-19-94)

Sec. 6-613. Transfer of license.

Unless a new application for a license is made, a licensee shall not transfer a license to another, nor shall a business licensee operate a different classification of a sexually oriented business than that designated in the application, or transfer ownership or control to another person(s), or operate a sexually oriented business under the authority of a license at any place other than the address designated in the application. No sexually oriented business shall be operated under any name or conducted under any designation or classification not specified in the license for that business.

(Ord. No. 19-94, 9-19-94)

DIVISION 3. OPERATION OF BUSINESSES

Sec. 6-614. Hours of operation.

No sexually oriented business, except for an adult motel, may remain open at any time between the hours of 1:00 a.m. and 6:00 a.m. on weekdays and Saturdays, and 1:00 a.m. and 10:00 a.m. on Sundays, except to the extent allowed by state law and regulations pertaining to the sale of alcoholic beverages by the business if the sexually oriented business has a state ABC permit.

(Ord. No. 19-94, 9-19-94)

Sec. 6-615. Additional regulations for escort agencies.

A person commits an offense if the person acts as an escort or agrees to act as an escort for any person under the age of eighteen (18) years.

(Ord. No. 19-94, 9-19-94)

Sec. 6-616. Additional regulations for adult theaters, adult cabarets, adult motion picture theaters.

(a) A person commits an offense if the person appears in a state of nudity in an adult cabaret, adult theater, or adult motion picture theater, or adult arcade.

(b) A licensee or employee commits an offense if the licensee or employee allows a person to appear in a state of nudity in an adult cabaret, adult theater, or adult motion picture theater, or adult arcade.

(Ord. No. 19-94, 9-19-94)

Sec. 6-617. Additional regulations for adult motels.

(a) Evidence that a sleeping room in a hotel, motel or similar commercial establishment has been rented and vacated two (2) or more times in a period of time that is less than ten (10) hours creates a rebuttable presumption that the establishment is an adult motel as that term is defined in this article.

(b) A person commits an offense if, as the person in control of a sleeping room in a hotel, motel, or similar commercial establishment that does not have a sexually oriented business license, such person rents or sub-rents a sleeping room to another and, within ten (10) hours from the time the room is rented, such person rents or sub-rents the same sleeping room again.

(c) For purposes of subsection (b) of this section, the terms "rent" or "sub-rent" mean the act of permitting a room to be occupied for any form of consideration.

(Ord. No. 19-94, 9-19-94)

Sec. 6-618. Additional regulations for all sexually oriented businesses.

A person commits an offense if the person allows another person under the age of eighteen (18) years to enter or remain on or in the enclosed portion of a sexually oriented business; or for a person under the age of eighteen (18) years to enter or remain on or in the enclosed portion of a sexually oriented business.

(Ord. No. 19-94, 9-19-94)

Sec. 6-619. Regulations pertaining to sexually oriented businesses with viewing or other rooms.

(a) A person who operates or causes to be operated a sexually oriented business, other than an adult motel, which either: (i) exhibits on the premises in a viewing room of less than one hundred fifty (150) square feet of floor spaces, a film, videocassette, or other video reproduction which depicts specified sexual activities or specified anatomical areas; or (ii) has a room or booth, excluding restrooms, of less than one hundred fifty (150) square feet to which patrons are admitted for any reason, shall comply with the following requirements:


(1) Upon application for a sexually oriented business license, 
the application shall be accompanied by a diagram of the premises 
showing a plan thereof specifying the location of one or more 
manager's stations and the location of all overhead lighting 
fixtures and designating any portion of the premises in which 
patrons will not be permitted. A manager's station may not exceed 
thirty-two (32) square feet of floor area. The diagram shall also 
designate the place at which the license will be conspicuously 
posted, if granted. A professionally prepared diagram in the 
nature of an engineer's or architect's blueprint shall not be 
required; however, each diagram should be oriented to the north 
or to some designated street or object and should be drawn to a 
designated scale with marked dimensions sufficient to show the 
various internal dimensions of all areas of the interior of the 
premises. The town manager may waive the foregoing diagram for 
renewal applications if the applicant adopts a diagram that was 
previously submitted and certifies that the configuration of the 
premises has not been altered since it was prepared.


(2) The application shall be sworn to be true and correct by the 
applicants).


(3) No alteration in the configuration or location of a manager's 
station may be made without the prior approval of the town 
manager or his designee.


(4) It is the duty of the owners and operator of the premises to 
ensure that at least one employee is on duty and situated in each 
manager's station at all times that any patron is present inside 
the premises. It is the duty of the owners and operator of the 
premises and the employees who are present to ensure that no more 
than one person occupies a room or booth at any time, and that 
all other entrances to rooms, booths or viewing areas (and to the 
aisles, walkways and hallways leading to rooms, booths or viewing 
areas) are maintained free of any obstruction such as a door, 
curtain, panel, board, slat, ribbon, cord, rope, chain or other 
device.


(5) The interior of the premises shall be configured in such a 
manner that there is an unobstructed view from a manager's 
station of every area of the premises to which any patron is 
permitted access for any purpose, excluding restrooms. Restrooms 
may not contain video reproduction equipment, cameras, or any 
other kind of photographic equipment. If the premises have two 
(2) or more manager's stations designated, then the interior of 
the premises shall be configured in such a manner that there is 
an unobstructed view of each area of the premises to which any 
patron is permitted access for any purpose from at least one of 
the manager's stations. The view required in this subsection must 
be by direct line of sight from the manager's station.


(6) It shall be the duty of the owners and operator, and it shall 
also be the duty of all employees present in the premises to 
ensure that the line of sight and view area specified in 
subsection (5) remains unobstructed by any doors, walls, 
merchandise, display racks or other materials at all times that 
any patron is present in the premises and to ensure that no 
patron is permitted in the [sic] application filed pursuant to 
subsection (1) of this section.


(7) The premises shall be equipped with overhead lighting 
fixtures of sufficient intensity to illuminate every place to 
which patrons are permitted access at an illumination of not less 
than one (1.0) footcandle as measured at the floor level.


(8) It shall be the duty of the owners and operator and it shall 
also be the duty of all employees present on the premises to 
ensure that the illumination described above is maintained at all 
times that any patron is present in the premises.


(9) No operator, owner or employee shall allow openings of any 
kind to exist between rooms or booths.


(10) No person shall make or attempt to make an opening of any 
kind between rooms or booths.


(11) The operator or owner shall, during each business day, 
regularly inspect the walls between the rooms or booths to 
determine if any openings or holes exist.


(12) The owner or operator shall cause all floor coverings in 
rooms, booths and viewing areas to be nonporous, easily cleanable 
surfaces, with no rugs or carpeting.


(13) The owner or operator shall cause all wall surfaces and 
seating surfaces in rooms, booths and viewing areas to be 
constructed of, or permanently covered by, nonporous, easily 
cleanable material. No wood, plywood, composition board or other 
porous material shall be used within forty-eight (48) inches of 
the floor.

(b) A person having a duty under subsections (1) though (13) of subsection (a) above commits an offense if the person fails to fulfill that duty.

(Ord. No. 19-94, 9-19-94)

Sec. 6-620. Criminal penalty.

Any person who violates any provision of this article shall be guilty of a misdemeanor, and, upon conviction, shall be subject to a fine of five hundred dollars ($500.00), or imprisonment, or both; provided however, beginning January 1, 1995, a violation of this article shall be deemed to be a class III misdemeanor and the person who violates this article shall be subject to a fine of five hundred dollars ($500.00), or imprisonment, or both.

(Ord. No. 19-94, 9-19-94)

Sec. 6-621. Civil injunction.

Any person who violates this article is subject to a civil suit for injunction as well as prosecution for criminal violations and liability for licensing sanctions such as suspension or revocation.

(Ord. No. 19-94, 9-19-94)

Sec. 6-622. Liability for the conduct of others.

A licensee of a sexually oriented business is jointly and individually liable for violations of and offenses under this article by the employees of the sexually oriented business, and for all civil and criminal sanctions or remedies for such violations and offenses, including but not limited to license suspension or revocation, prescribed herein.

(Ord. No. 19-94, 9-19-94)

Sees. 6-223-6-699. Reserved.

ARTICLE VII. RETAIL SHORT-TERM LEASE OR RENTAL OF VEHICLES

Sec. 6-701. Tax on gross receipts from retail short-term lease or rental of vehicles.

(a) Definitions. In addition to the common meanings of words, the following definitions shall be applicable herein:

Customer shall mean any person that leases or rents a vehicle on a short-term lease or rental basis.

General Statutes shall refer to the North Carolina General Statutes and any reference to a particular section thereof shall include the same as may be from time to time amended, modified, supplemented, revised or superseded.

Gross receipts shall mean the amount that is or would be reported as gross receipts on a business's state income tax return, or on the federal income tax return filed with the state income tax return if the state return does not separately state gross receipts for the most recently completed tax year. Taxes collected hereunder are not subject to the tax herein imposed and are not included in gross receipts.

Lease or rental shall mean a transfer, for consideration, of the use but not the ownership of property to another for a period of time.

State law reference-G.S. 105-164.3 (7a)

Long-term lease or rental shall mean a lease or rental made under a written agreement to lease or rent property to the same person for a period of a least three hundred sixty-five (365) continuous days.

State law reference-G.8. 105-187.1(3)

Person shall mean any individual, trustee, executor, other fiduciary, corporation, unincorporated association, partnership, sole proprietorship, company, firm, or other legal entity.

Short-term lease or rental shall mean any lease or rental of a vehicle that is not a long-term lease or rental.

State law reference-G.S. 160A-215.1(e)(2) and G.S. 105-187.1(4)

Tax Collector shall refer to that individual appointed by the governing body pursuant to (G.S. 105-349)(the provisions of the municipal charter), to collect taxes on behalf of the Town of Maiden and any other person authorized to carry out the duties and functions of such individual.

Taxpayer means any person liable for the taxes imposed by this article.

Vehicle shall mean any of the following:


(1) A motor vehicle of the private passenger type, including a 
passenger van, minivan, or sport utility vehicle.


(2) A motor vehicle of the cargo type, including a cargo van, 
pickup truck, or truck with a gross vehicle weight of twenty-six 
thousand (26,000) pounds or less used predominantly in the 
transportation of property for other than commercial freight, and 
that does not require the operator to possess a commercial 
drivers license.


(3) A trailer or semi-trailer with a gross weight of six thousand 
(6,000) pounds or less.

State law reference-G.8. 160A-215.1(e)(1)

(b) Levy of tax. A tax is hereby imposed and levied in an amount equal to one and one half (1112) percent of the gross receipts derived from the short-term lease or rental of vehicles at retail to the general public. This tax on gross receipts is in addition to the privilege taxes authorized by G.S. 160A-211.

(c) Collection of the tax. Every person engaged in the business of the short-term lease or rental of vehicles at retail to the general public shall collect at the time of the lease or rental the tax herein levied, place the tax so collected in a segregated account, and thereafter remit such tax to the tax collector in accordance with the provisions of this article. The taxpayer shall include a provision in each retail short-term lease or rental agreement stating that the percentage amount enacted by this article of the total lease or rental price, excluding sales tax, is being charged as a tax on gross receipts. The amount of the tax shall be stated separately from the lease or rental and shown separately on the taxpayer's records. The tax shall be paid by the customer to the taxpayer as trustee for and on account of the Town of Maiden. The taxpayer shall be liable for the collection thereof and for its payment to the tax collector and the taxpayer's failure to charge or to collect said tax from the customer shall not affect the liability.

(d) Report and payment of tax. Taxes levied under this article are due and payable when a return is required to be filed. Every taxpayer shall, within the time specified, submit a return to the tax collector on the form prescribed by the tax collector. A return must be signed by the taxpayer or the taxpayer's agent. Returns of taxpayers are due to the tax collector each month on or before the fifteenth (15th) day of the month following the month in which the tax accrues.  As provided in General Statutes 160A-208.1, a return shall not be considered a public record and information contained in a return may be disclosed only in accordance therewith.

(e) Taxpayer to keep records. The taxpayer shall keep and preserve suitable records of the gross receipts received by such taxpayer in the conduct of business and such other books or accounts as may be necessary to determine the amount of the tax for which such taxpayer is liable under the provisions of this article. It shall be the duty of the taxpayer to keep and preserve for a period of three (3) years all such records of gross receipts and other books and accounts described. All records, books and accounts herein described shall be open for examination at all reasonable hours during the day by the tax collection or his duly authorized agent.

(f) Tax collector to provide forms. The tax collector shall design, prepare, print and make available to all taxpayers operating within the municipal boundaries of the Town of Maiden forms and instructions for filing returns to insure a full collection of and an accounting for taxes due. The failure of any taxpayer to obtain or receive forms shall not relieve such taxpayer from the payment of the tax at the time and in the manner provided.

(g) Situs. The transaction giving rise to the tax herein levied shall be deemed to have occurred at the location of the entity from which the customer takes delivery of the vehicle.

State law reference-G.S. 160A-215.l(b)

(h) Penalties and remedies. The provisions with respect to remedies and penalties applicable to Subchapter VIII (Local Government Sales and Use Tax) of Chapter 105 of the General Statutes, as contained in Article 5 and Article 9, Subchapter 1, Chapter 105, thereof, shall be applicable in like manner to the tax authorized to be levied and collected under this article, to the extent that the same are not inconsistent with the provisions hereof. The governing body of the Town of Maiden may exercise any power the secretary of revenue may exercise in collecting sales and use taxes.

State law reference-G.S. 160A-215.1(f)

(i) Interest. In addition to penalties for late filing and/or late payment of this tax, interest will be charged at a rate equal to that which the council charges.

(j) Administration. In addition to the provisions herein, the levy and collection of the taxes herein imposed shall be otherwise administered in the same manner as the sales and use tax as provided in Article 5, Subchapter 1, Chapter 105, of the General Statutes.

(Ord. No. 18-2000, §§ 1-10, 6-19-00)
State law reference-G.S. 160A-215.l(d)

